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AadoSa / O R D E R 
 

 

PER MAHAVIR SINGH, JM: 

 

This appeal by the assessee is arising out of the order of 

Commissioner of Income Tax (Appeals)-20, Mumbai [in short CIT(A)], in 

appeal No. CIT(A)-20/ACIT.12(2)(2)/IT-173/2014-15 dated 29.03.2016. 

The Assessment was framed by the Dy. Commissioner of Income Tax, 

Circle 12(2)(2), Mumbai (in short ‘DCIT') for the A.Y. 2012-13 vide order 
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dated 30.12.2014 under section 143(3) of the Income Tax Act, 1961 

(hereinafter ‘the Act’).  

2. The only issue in this appeal of assessee is against the order of 

CIT(A) confirming the action of the AO in disallowing the depreciation on 

IT Park and Call Centre building. For this assessee has raised two 

following two grounds - 

“1. That on facts and in the circumstances of the 

case and in law, the Id. CIT (Appeals) has erred in 

upholding the action of Id. Assessing Officer by not 

allowing the legitimate claim of depreciation of Rs. 

70,79,918/- on I.T. Park & Call Centre buildings 

which undisputedly are wholly owned & being used 

for the business purposes, despite furnishing the 

claim of depreciation in assessment proceeding & 

income derived from which buildings have been 

offered & also assessed under business income 

head. 

2. That without prejudice to appeal ground no. 

1, the Id. C.I.T. (Appeals) has erred in not following 

the judgement of Hon’ble I.T.A.T., Mumbai rendered 

in the case of assessee for the earlier assessment 

year in respect of the request made that appeal of 

assessee may be dismissed with a direction to Id. 

A.O. to follow the judgement of Hon’ble High Court 

of Bombay on the identical question of law pending 

for adjudication in respect of earlier assessment 

years by exempting the assessee appellant from 

filing of further appeal in Hon’ble I.T.A.T. Mumbai 

despite application in specified form for the same 

was filed before him.." 
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3. We find that exactly identical facts and on the similar issue in A.Y. 

2005-06, the question of law is admitted and is pending before the 

Hon’ble Bombay High Court on an appeal filed by assessee u/s 260 A of 

the Act and also for earlier and subsequent assessment years. The 

relevant substantial question of law admitted by the Hon’ble Bombay 

High Court reads as under:  - 

“Whether on the facts and in the circumstances of 

the case and in law, Tribunal was justified in 

upholding the order of the CIT(A) and the AO is not 

allowing the appellant’s claim of depreciation of 

Rs.9,12,064/- on buildings owned by the appellant 

and used for the purpose of the business of running 

of I.T. park and an international call Centre only 

because the slid buildings were shown as shown as 

stock-in-trade in the books of accounts?" 

4. In similar circumstances, according to the learned Counsel the 

Tribunal in ITA NO. 5022/Mum/2015 for the A.Y. 2002-2003 has decided 

the issue against the assessee but directed the AO that as and when the 

Hon’ble Bombay High Court decide the question of law pending before it, 

the same shall be applied in this year also, notwithstanding, that the 

assessee does not prefer an appeal on the said question of law before 

the Hon’ble Bombay High Court for this year because the assessee has 

filed declaration u/s 158A(1) before the Bench which is placed on record. 

In term of the above, he requested that in this year also the appeal be 

dismissed subject to the decision of the Hon’ble Bombay High Court in 

term of Section 158A (1) of the Act. The Ld. Sr. DR has not objected to 

the same 

5. After hearing both the parties and going through the facts and 

circumstances of the case, we dismiss the appeal of the assessee but 
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subject to the decision of the Hon’ble Bombay High Court, AO is directed 

to apply the decision of Hon’ble Bombay High Court in this year also, 

notwithstanding the fact that the assessee does not prefer the appeal on 

the said question of law before the Hon’ble Bombay High Court in this 

year. The appeal of the assessee is dismissed subject to the direction in 

terms of Section 158A (1) of the Act. Similar are the directions in 

Tribunal’s order for AY 2011-12 in ITA No. 2212/Mum/2016 order dated 

02.01.2017. Respectfully following and consistently taking a view, we 

dismiss the appeal of the assessee. 

6. In the result, the appeal assessee is dismissed. 

 Order pronounced in the open court on 25-05-2018. 

 Aad oS a kI Ga a o Y aN a a Kula o  m a o  idn a Mk  25-05.2018 ka o kI ga[ - .  
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